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The Federal Communications Commission ("FCC" or the "Commission")

seeks comment on the characteristics of small telecommunications

businesses and the market entry barriers they encounter, as well as

. the obstacles that deter individuals from starting small

~~telecommunications businesses. Notice of Inquiry, GN Docket

~96-113, at ~ 3. The Notice of Inquiry also solicits comment on

the unique entry barriers faced by small businesses owned by

minorities and women. Id. Finally, the Commission seeks

information on ways to fulfill its mandate under Section 309(j) to

further opportunities for small businesses owned by minorities and

women.

The Commission has found that the primary impediment to

participation by minority or women-owned firms is the lack of

access to capital. Implementation of Section 309(j) of the

Communications Act -- Competitive Bidding, Fifth Report and Order,

9 FCC Red. 5532, 5535 (1994). Yet, more insidious barriers exist

even if the minority or female owner does raise the necessary

capital. The perception that designated entitiesNo~ieP~'dless
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value and that they are inherently less credit-worthy; the

predisposition of decision-makers to dispense unequal justice and

apply unequal standards; the tendency of administrative and

judicial bodies to overlook equitable solutions to problems faced

by designated entities; and the reluctance of agencies like the FCC

to enforce potential abuses affecting designated entities all are

subtle barriers to entry just as imposing as lack of finances.

Faye Brown-Blackwell faces such impediments.

BACKGROUND

In 1987, Ms. Blackwell, an African-American, was contacted by

Joe Mims, supposedly a representative of Vera Foster. In

actuality, however, he represented Kent Foster, a speculator in

commercial broadcast properties, concerning the possibility of

uniting to purchase station KZWA-FM in St. Charles, Louisiana.

Mr. Foster had agreed to loan money as a limited partner in B&C

Limited Partnership, which later merged with Sabine Broadcasting to

form B&C Broadcasting, Inc. ("B&C") in 1991. Mr. Foster, appointed

by President Ronald Reagan to the Overseas Private Investors

Council, has been cited by the FCC as not qualified to own certain

broadcast stations, in part because of conflicts of interest.

Mr. Foster named Susan Crouch and Vera Foster (his sister and

mother , respectively) as partners in the ownership group. In

actuality, however, Kent Foster at all times was the real party in

interest. It was he who communicated with Ms. Blackwell on

corporation matters and made the significant decisions regarding

Ms. Crouch's and Ms. Foster's shares. In 1993, before operations

began, Ms. Blackwell began to suspect that the ownership by
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Ms. Crouch and Ms. Foster was ostensibly a "sham" to take advantage

of the FCC's female enhancements. 1/

Ms. Blackwell saw the opportunity to obtain essential capital

and become one of the nation's few minority female broadcast

owners. She, therefore, formed B&C with Susan Crouch, Vera Foster,

Larry K. Bellow, Ed Matoyer and Econ, Inc. Of the 775 issued and

outstanding shares of voting stock, Ms. Blackwell owns 56.5%

(438 shares) and is the majority stockholder. She paid $250,000

for the stock. Susan Crouch owns 21.4% (or 166) of the shares, and

Vera Foster owns 19% (or 147) of the shares.

Just after B&C was incorporated and when the need to raise

capital arose, a "capital call" was made. The shareholders were

notified of the stock offering of shares at $500.00 par value each

and were requested to exercise their preemptive rights to obtain a

number of those shares proportionate to their fractional interest.

The stock was issued to them following their agreement to pay

$14,000. They paid $7,000, but neglected to pay the balance.

It gradually became commonplace for shareholders to be issued

varied amounts of stock without recorded action of the Board of

Directors or without recorded action on the minutes of the

corporation records. In late 1993, the FCC required B&C to satisfy

certain financial requirements to maintain its license to operate

the station. Specifically, B&C was required to complete

construction of its transmitter facility by July 10, 1994, or at

least to make concrete financial commitments to begin facilities

construction. Payments to contractors were required to be made in

1/ At the time, the Commission had not suspended its minority and
female ownership policies.
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advance for initiating construction. Kent Foster stopped paying

money to B&C pursuant to the original limited partnership

agreement. B&C, therefore, conducted costs analyses and determined

the amount of stock to be issued to cover the costs of

construction.

Despite assurances to the contrary, neither Vera Foster nor

Sue Crouch elected to invest by purchasing shares. Neither did

Kent Foster honor his commitment under the original limited

partnership agreement. In fact, had Ms. Blackwell not taken action

to remedy the lack of capital, B&C may have lost the station. Ms.

Blackwell executed a collateral mortgage note on May 13, 1994 in

the amount of $150,000 and contributed additional funds to purchase

385 shares of stock. On that same date, by wire transfer,

preliminary payments for construction of the radio tower in the

amount of $33,831.50 and $22,275.00 in connection with construction

on the transmitter tower.

The actual procedure by which Ms. Blackwell purchased the

shares is the matter in dispute in the New Orleans District Court.

The corporation issued 70 shares of stock on May 16, 1994 in lieu

of a cash repaYment of a debt of $32,000 that the corporation owed

to her. She acquired an additional 325 shares in accordance with

a stock offering approved by the Board of Directors on April 23,

1994. Ms. Blackwell was the sole member present at a Board of

Director's meeting on that date, but had discussed the matter with

Board Member Larry Bellow, who had given her his proxy in order to

issue the additional stock. Vera Foster and Sue Crouch (at the

behest of Kent Foster) thereupon sued Ms. Blackwell seeking to

cancel the issuance of the 325 shares, and alleging that the
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shares' issuance and purchase by Ms. Blackwell prevented them from

exercising their preemptive rights and from purchasing a

proportionate share of the stock.

Judge Gregory D. Lyons of the 14th Judicial District Court,

Parish of Calcasieu, agreed with Ms. Foster and Ms. Crouch that the

corporate bylaws did not authorize Mr. Bellow to give Ms. Blackwell

a proxy for his vote, and that the issuance must be cancelled.

Despite the fact that he felt it "unfortunate that the only reason

this corporation survived was through the actions of Ms. Blackwell

in attempting to save [the] corporation," Judge Lyons ordered the

shares cancelled. Ms. Blackwell requested and has been granted a

new trial, scheduled for October 18, 1996.

Ms. Crouch and Ms. Foster argue that they were not given the

opportunity to purchase their proportionate share of the

corporation's stock. Yet, when the station was on the verge of

being forfeited, neither of them came forward with pledged

financing. Furthermore, Mr. Foster did not contribute the finances

he had pledged pursuant to the agreement of limited partnership.

Sue Crouch had not attended a Board of Director's meeting until

after the dispute arose, and had never formally accepted her

appointment to the Board. Again at the behest of Kent Foster,

Ms. Foster and Ms. Crouch refuse to reorganize the ownership

structure to reflect the actual equity contributed by

Ms. Blackwell. Although Ms. Blackwell contributed by far the

greatest equity, the Fosters and Ms. Couch seek to dilute her

ownership and control of the station.

5



COMMENTS

Ms. Blackwell represents the best and the worst of the FCC.

In one respect, she seized the opportunity, against all odds, to

become a minority female owner of an FM radio station. Yet,

Ms. Blackwell was virtually ignored when it came to her attention,

and she reported to the Commission that Kent Foster might possibly

be abusing the Commission's process. Ms. Blackwell had contacted

Norman Goldstein, Chief of the Complaints & Political Programming

Branch, asking him to investigate. In a letter dated August 2,

1996, Mr. Goldstein characterized her concerns as a "private

contractual dispute '! and informed her that the Commission "does not

normally intervene in [that] type of private contractual dispute."

See Norman Goldstein letter dated August 2, 1996 to Faye Blackwell.

Although cursorily acknowledging the possibility of real party

in interest and other concerns, the Commission did not

investigate the allegations. Kent Foster has appeared before the

FCC many times and is a well-known player in the industry. He is

a former political insider with presidential contacts. Mr. Foster

has become quite successful at penetrating broadcast markets by

seeking out the "high profile" minorities or women with broadcast

experience and convincing them to act as unwitting "fronts" for his

true ownership aspirations. The Commission, however, has decided

to look the other way. The Commission should recognize that lack

of financing is not the only barrier to entry faced by minorities

and women or small businesses. The failure of the Commission to

enforce its rules, particularly where the ownership interests of

minority or women owners are affected, can prevent entry into the

marketplace as well.
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Lack of sophistication may be just as excluding. Many small

businesses simply have not encountered the type of "insider

wrangling" prevalent with larger, better financed firms. In

addition, many small firms have not developed the political and

business contacts necessary to fend off not just competitors, but

disguised suitors as well.

One way the Commission could become more sensitized to the

problems faced by small businesses with lack of access to capital

and to contacts is to provide the environment to develop that

access. The Commission could host a series of meetings between

industry big businesses and small businesses and facilitate

cooperative efforts.£/ Not only will the small firms benefit from

developing relationships with the more "connected" large firms, the

larger firms can access members of companies which could provide

crucial or unique niche market support.

The Commission has consistently demonstrated its lack of

concern and apathy for addressing the unique needs of small

minority-owned businesses. This proceeding is being conducted now

because Congress has mandated it under Section 257 of the 1996

Telecommunications Act. Congress found that "the effects of past

inequities stemming from racial and ethnic discrimination have

resulted in a severe under-representation of minorities in the

media of mass communications, as it has adversely affected their

participation in other sectors of the economy as well." Notice of

£/ The FCC's proposed incubator program whereby existing mass
media entities would be encouraged, through ownership-based
incentives, to assist new entrants simply does not go far
enough toward encouraging access. See Notice of Inquiry at
p. 17 (citing Minority/Female Mass Media Ownership NPRM,
10 FCC Rcd. at 2788.
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Inquiry, GN Docket No. 96-113 at p. 15 (quoting H.R. Conference

Report No. 97-765, 97th Cong., 2d Sess., 1982 at 43.) The

Commission, however, has taken measures in the opposite direction

by revamping its Equal Employment Opportunity rules and reneging on

many of the incentives upon which minorities and women have come to

rely such as the distress sale policy, and the tax certificate

policy.

A much more formidable barrier to entry than either Commission

apathy or lack of access to capital is the changing political mood

of our legislative, executive and judicial branches. The U.S.

Supreme Court in Adarand Constructors v. Pena, 115 S. Ct 2097

(1995) held that racial classifications are subject to strict

scrutiny. That ruling has led to the suspension or elimination of

race or gender-based incentives while the Commission and other

agencies examine whether a compelling interest exists for

maintaining the provisions.

The Commission now requires record evidence of the link

between past discrimination and the incentives. See Amendment of

Part 20 and 24 of the Commission's Rules Broadband PCS

Competitive Bidding and the Commercial Radio Service Spectrum Cap,

Notice of Proposed Rulemaking, WT Docket No. 96 - 59, GN Docket

No. 90-314 (released March 20, 1996) (1I0ur present record in

support of race-based rules is insufficient to demonstrate a

compelling interest under the strict scrutiny standard to support

race-based provision of the F block because it reflects generalized

assertions of discrimination .). However, record evidence is

not always available. For example, the Notice of Inquiry in this

proceeding asks commenters to submit evidence of past or current
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discrimination based on race or gender. It is suggested that the

evidence be derived from academic research studies, adjudications,

legislative findings, statistical data, and personal accounts.

Yet, how can studies be more convincing than the Commission's own

recognition that participation in the marketplace is greater by

minorities and women when incentives are in place than when they

are not? Notice of Inquiry, GN Docket No. 96-113, at 19.

If the Commission is truly concerned with increasing the level

of participation by minorities and women in the communications

industry, it must stop burying its head in the sand attempting to

justify race-based programs. Instead, it may simply reactivate

some of the provisions the Commission itself already has determined

are effective at increasing participation. For example, the

distress sale and tax certificate policies must be reactivated to

give minority and women a fighting chance to compete.

Furthermore, following the D.C. Circuit ruling in Bechtel v.

FCC, 10 F.3d 875 (D.C. Cir. 1993) (finding that the integration

credit, upon which the minority/female broadcast policy is based,

was arbitrary and capricious), the Commission suspended comparative

hearings altogether. The Commission also attempted to lessen the

impact of that blow to female participation by seeking public

comment on the nexus between female ownership and diversity of

programming. Policies and Rules Regarding Minority and Female

Ownership of Mass Media Facilities, Notice of Proposed Rulemaking,

10 FCC Red. 2788 (1995).

Nonetheless, nexus or no nexus, without comparative hearings,

female and minority applicants don't have a chance of competing for

ownership of broadcast properties. As the Commission recognized,
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participation by those groups is greater with incentives in place.

Without those incentives, the broadcast ownership statistics are

destined to look much as they did before the incentives were

employed -- predominantly white male.

CONCLUSION

The Commission seeks comment on the barriers faced by

minori ties, women and small businesses to their entry into the

communications marketplace. However, the Commission must also

recognize intangible barriers that may not be readily apparent. The

Commission must also recognize that the agency itself may be a

barrier to the entry of designated groups.

Ms. Blackwell is just an example of a much larger problem of

the Commission's failure to monitor its licensees for abuses and

shams. The Commission should be be more sensitive to the potential

abuses of process conducted by Kent Foster and others like him.

Instead, the Commission too often has adopted a "wait and see"

at ti tude and thus, only gives lip service to the problemsw of

fronts in the industry. In many cases, the "front" does not appear

as here until after the license has been granted. The Commission/s

rules need to be strictly enforced in situations where a "passive
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investor" takes a course of action clearly designed to wrest power

and ownership from the majority equity shareholder.

Respectfully submitted,

By:
Thomas A.
GINSBURG, FELDMAN AN
1250 Connecticut
Washington, D.C.
(202) 637-9000

August 23, 1996
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